IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PH LI P TR VI GNG, : ClVIL ACTI ON
Petitioner :

V.
LOUIS FOLINO, et al., :
Respondent s : NO. 04-0048

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J, April 14, 2005

Petitioner Philip Trivigno (“Petitioner”), a prisoner at a
state correctional institution, filed a petition for Wit of
Habeas Corpus under 28 U.S.C. 8 2254. The petition was referred
to Magi strate Judge Carol Sandra Moore Wells (“Judge Wells”) for
a Report and Recomrendation (“R & R') under 28 U. S.C. 8636(b)(1).
Judge Wells recommended that the petition be denied and di sm ssed
it wthout an evidentiary hearing. Presently before the court
are Trivigno's Objections to the R & R (“Objections”).
| . Factual and Procedural Background

In Novenber 1993, Petitioner and the victim M. Varano,
exchanged heated words during court proceedings involving
Petitioner and the victimis friend. During these encounters,
Petitioner stated that he would “take care of it later.”

On the norning of Decenber 9, 1995, M. Varano went to an

alley in North Philadelphia to purchase drugs while Ms. Varano



remai ned in their autonobile. The Varanos had purchased drugs in
the sanme alley on a daily basis for several nonths prior to this
i nci dent . During the drug purchase on Decenber 9, 1995,
Petitioner shot M. Varano. M. Varano returned to the driver’s
seat of his autonobile and stated to his wife that he had been
shot; Petitioner then approached the passenger side of the
Varanos’ autonobile and shot at Ms. Varano. The bullet traveled
through Ms. Varano’s hand and grazed the side of her head.
Petitioner then reached through the passenger side w ndow, and
shot and killed M. Varano. Petitioner attenpted to shoot Ms.
Varano again, but the gun did not fire.

Petitioner was convicted of first degree murder on Septenber
27, 1996, after a jury trial, and sentenced to death on Cctober
1, 1996. After Petitioner’s post-sentencing notions were deni ed,
the death sentence was inposed on March 19, 1998. Petitioner’s
conviction was affirnmed by the Pennsylvania Suprene Court, but
his death sentence was vacated and renmanded for a new sentencing
heari ng. On January 29, 2003, Petitioner was re-sentenced to

life inprisonment because the trial court erred in failing to

instruct the jury that, in Pennsylvania, there is no opportunity
for parole from a life sentence. Petitioner did not appeal
further.



On January 6, 2004, Petitioner, filing a Wit of Habeas
Corpus, clainmed: 1) Petitioner was deni ed due process of |aw when
the prosecutor conmmented on Petitioner’s failure to testify at
trial; 2) Petitioner’s trial counsel was ineffective for opening
the door to prosecutor’s coments on Petitioner’s failure to
testify; and 3) Petitioner’s trial counsel was ineffective for
not objecting when the prosecutor asked a witness if he was
bri bed by the defense to w thhold evidence.

In her R & R Judge Wells found: 1) Petitioner failed to
denonstrate the state suprenme court’s ruling that t he
prosecutor’s comrents were not a violation of Petitioner’s due
process rights was unreasonable; 2) Petitioner did not show the
state suprene court’s ruling that Petitioner failed to establish
he had ineffective trial counsel was unreasonable either as to
the attorney’s line of questioning or failure to object.

Petitioner objects to the R & R findings because: 1) the
prosecutor unconstitutionally comented on Petitioner’s failure
to testify at trial; 2) if Petitioner’s trial counsel invited the
prosecutor’s comments regarding Petitioner’s failure to testify,
then trial counsel was ineffective for opening the door to the
prosecutor’s coments; and 3) Petitioner’s trial counsel was
ineffective for failing to object to the prosecutor’s asking a
witness if he was bribed to withhold testinony.

1. Di scussi on



A. Exhaustion

Under AEDPA, an applicant for a Wit of Habeas Corpus mnust
exhaust all available State renedies before a federal court can
grant the wit. 28 U S C 8§ 2254(b)(1)(A); see also Toul son v.
Breyer, 987 F.2d 984, 987 (3d G r. 1993) (exhaustion doctrine
requires presenting case to state courts before presenting to
federal courts). The exhaustion requirement is based on notions
of comty between federal and state courts to allow state courts
to correct alleged violations of a petitioner’s constitutional
rights. See Picard v. Connor, 404 U. S. 270, 275 (1971) (citing
Wl wording v. Swenson, 404 U.S. 249, 250 (1971)). The clains
presented to the state courts by a petitioner nust be the sane
clains presented to the federal court. See id. at 276. Once the
federal claim has been fairly presented to the state courts, the
exhaustion requirenent is satisfied. [d at 275. |In this case,
Petitioner presented all issues to Pennsylvania s highest court.
Therefore, all possible renedi es have been exhausted and his Wit
of Habeas Corpus can be reviewed by this federal court.

B. Standard of Revi ew

The Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA’) provides that a Wit of Habeas Corpus for a person
serving under a state court sentence shall not be granted unl ess

the state court adjudication “resulted in a decision that was



contrary to, or involved an unreasonabl e application of, clearly
established Federal law, as determned by the Suprene Court of
the United States.” 28 U S.C. 82254(d) (1) (enphasis added). The
United States Suprenme Court has stated that “a state-court
decision will certainly be contrary to our clearly established
precedent if the state court applies a rule that contradicts the
governing law set forth in our cases.” WI//lians v. Taylor, 529
U S. 362, 405 (2000).

The Suprene Court has also analyzed the “unreasonable
application of” prong of AEDPA's standard of review, stating
there are two ways for a state court to apply Suprene Court
precedent unreasonably. The first way is “if the state court
identifies the correct governing legal rule from [the Suprene]
Court’s cases but unreasonably applies it to the facts of the
particular state prisoner’s case.” Willians, 529 U.S. at 407.
The second way is “if the state court either unreasonably extends
a legal principle from our precedent to a new context where it
shoul d not apply or unreasonably refuses to extend that principle
to a new context where it should apply.” [Id. A federal habeas
court cannot nerely grant a Wit of Habeas Corpus under 28 U S. C
§2254(d) (1) because the court independently concludes that the
state court applied federal I|aw erroneously or incorrectly;
rather, the application of federal |aw nust be unreasonable for

the Wit to be granted. See id. at 411.



C. Prosecutor’s Comments Reqgarding Petitioner’'s Failure to

Testify

In hi s cl osi ng ar gunent , def ense counsel stated
“fundanmentally our defense in this case by virtue of M.
Trivigno's not guilty pleais | didn't do it. You say I did it,
Commonweal th, your job is to prove it beyond a reasonabl e doubt.”
The prosecutor then stated in his closing argunent

Ladies and Centlenen, we’'re sinply asking you to do

your job based on what happened in this courtroom not

on references to the fact of a plea of not guilty being

an expression | didn't do it. You didn’'t hear the

words “l didn't do it” fromthat witness stand in this

courtroomat all.?
The prosecutor continued with his closing, stating:

You only heard the entering of a plea. . . . I'monly

asking you to decide the case based on the evidence

that canme from that chair up there and the exhibits

that were offered to you .

Petitioner challenges the Pennsylvania Suprene Court’s finding

t hat defense counsel opened the door to the prosecutor’s comrents

and that they were in fair response to defense counsel’s

'Def ense counsel objected to this statenent and the trial
court sustained the objection. After the prosecutor conpleted
his closing statenent, defense counsel objected at side bar to
the prosecutor’s additional reference to Petitioner’s failure to
testify and requested a mstrial. The trial court refused to
grant a mstrial because it found that the prosecutor’s remarks
were in fair response to defense counsel’s statenents regarding
the neaning of Petitioner’s not guilty plea. The trial court
found that a cautionary instruction to the jury would cure any
prejudi ce that nmay have resulted.



coment s. See Commonweal th v. Trivigno, 750 A 2d 243, 250 (Pa.
2000). The state court also held that even if the prosecutor’s
comments were inproper, the prosecutor’s remarks would not have
prejudiced the Petitioner because of the overwhel m ng evidence
against him See id.

Under AEDPA's standard of review, the state court did not
inmproperly hold that the prosecutor’s coments were in fair
response to defense counsel’s comments in his closing argunent.
First, the state court decision was not “contrary to” Suprene
Court precedent. The state court correctly identified Giffin v.
California and United States v. Robinson as the appropriate
Suprene Court precedent. The Court in Giffin held that a
prosecutor’s coments on the silence of +the accused is a
violation of the Fifth Anendnent. See Giffin, 380 U S. 609, 615
(1965) (“the Fifth Amendnent . . . forbids either conment by the
prosecution on the accused’'s silence or instructions by the court
that such silence is evidence of guilt.”). I n Robi nson, the
Court narrowed @Giffin and held that the defense counsel opened
the door in his closing argunent to the prosecutor’s comrents
regarding the accused’s failure to testify at trial and that the
prosecutor had a right to respond to the defense counsel’s
comment s. See Robinson, 485 U.S. 30, 32 (1988) (“where as in
this <case the prosecutor’s reference to the defendant’s

opportunity to testify is a fair response to a claim nmade by



defendant or his counsel, we think there is no violation of the
privilege [against conpulsory self-incrimnation].”). There is
nothing in either Giffin or Robinson that requires a different
outcone from the one reached by the Pennsyl vania Suprene Court.
Even if this court believed defense counsel did not open the door
and that the prosecutor’s comrents were inproper, the standard of
review requires only a determination whether the state court
applied the proper |legal standard not whether this federal court
woul d have reached a different result. The state court’s
deci sion was not contrary to Suprene Court precedent.

Second, the Pennsylvania Suprene Court decision was not an

“unr easonabl e application of Supr ene Court pr ecedent .
Petitioner has failed to denonstrate the unreasonabl eness of the
state court’s determ nation that defense counsel opened the door
to the prosecutor’s coments and that the prosecutor fairly
responded. This court is limted to reviewi ng whether the state

court’s deci sion was unreasonable and it was not.

D. I neffective Assistance of Counsel d ains

Petitioner next clains that his counsel was ineffective for
two reasons. First, if defense counsel opened the door to the
prosecutor’s comrents regarding his failure to testify, then
counsel was ineffective in doing so. Second, Petitioner clains

counsel was ineffective when he failed to object to the



prosecutor asking a witness if he was bribed. The appropriate
Suprene Court precedent to apply to ineffective assistance of
counsel clains is Strickland v. Washington. The Strickl and test
consists of two prongs, both of which Petitioner nust neet to
prevail on an ineffective assistance of counsel claim See
Strickland, 466 U.S. 686, 687 (1984) (stating both requirenents

must be net to succeed on ineffective assistance of counsel

cl ai ns) .
The first prong is whether, considering all t he
circunstances, counsel’s performance “fell below an objective

standard of reasonabl eness” w th reasonabl eness defined *“under
prevailing professional nornms.” [d at 688. The United States
Suprene Court recognized that scrutiny of counsel’s perfornmance
must be extrenely deferential and that the conduct nust be
evaluated from counsel’s perspective at the time of his
performance. See id. at 689. There is a strong presunption that
counsel “rendered adequate assistance and made all significant
decisions in the exercise of reasonable professional judgnent.”
Id at 690.

The second prong considers whether counsel’s errors were so
serious they resulted in an unfair trial. The defendant mnust
denonstrate “a reasonable probability that, but for counsel’s

unprof essional errors, the result of the proceeding would have



been different. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone.” [/d. at 694.

1. Defense counsel’s alleged ineffectiveness pronpting

prosecutor’s comments regarding Petitioner’s failure to

testify.

Appl yi ng t he appropriate standard of revi ew, t he
Pennsyl vani a Suprene Court did not arrive at a result contrary to
Suprene Court precedent. The state court held that Petitioner
did not show that defense counsel “failed to have a reasonable

basis for his action.... Trivigno, 750 A 2d at 252. Thi s
applies the first prong of Strickland to the facts of this case
even though Strickland is not explicitly nentioned in the
Pennsyl vani a Suprene Court deci sion. Because the state court
applied the correct Suprene Court standard, it did not arrive at
a result “contrary to” established Suprene Court precedent. The
state court was not unreasonable in its holding. The court did
not unreasonably apply the Strickland test prongs to the facts of
t he case.

2. Defense counsel’s failure to object to prosecutor asking

witness if he was bribed

According to the facts laid out in the Pennsylvania Suprenme

Court opinion, the wtness at trial, Jose Ronon, previously

specified details of the crine in a police report that he failed

10



to specify on the stand at trial. M. Ronon adopted his earlier
statenent once he was provided with a Spanish interpreter and a
copy of his earlier statement. The prosecutor asked the w tness
if he had been approached, threatened or offered noney. Defense
counsel did not object to this questioning by the prosecutor.
The Pennsylvania Suprenme Court held that the prosecutor’s
guestioning of the witness regarding bribery was not inproper.
The questioning was not dramatic, long or prejudicial so that no
i nherent or structural prejudice resulted. Addi tionally, the
state court stated the Petitioner failed to show defense counsel
had no reasonable basis for failing to object and the evidence
agai nst Petitioner was overwhel mng so there was no prejudice.
The state court’s holding regarding defense counsel not
objecting to the bribery |ine of questioning is not “contrary to”
Suprene Court precedent. The state court applied the Strickland
standard to the facts of the case even though Strickland is not
explicitly nmentioned. The state court held that Petitioner did
not denonstrate defense counsel acted unreasonably and Petitioner
did not show that the outcome of the trial would have been
different had defense counsel objected. See Trivigno, 750 A 2d
at 252 (stating hol ding). The state court applied Strickland s
two-pronged test in its analysis. The Pennsylvania Suprenme

Court’s result was not “contrary to” Suprene Court precedent.
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The state court did not unreasonably apply Suprene Court
precedent to the facts and the result was not unreasonable. The
state court noted the exchange between the prosecutor and the
wi tness was not dramatic and did not result in prejudice against
the Petitioner. See Trivigno, 750 A 2d at 252. The state court
di stingui shed Commonwealth v. Perillo, 376 A 2d 635 (Pa. 1977),
because the exchange in that case was nore dramatic and prol onged
unlike the questioning in this case. This was a reasonably
justifiable anal ysis.

[11. Conclusion

After applying the appropriate standard of review, the
Petition for Wit of Habeas Corpus is denied. There is no
probable cause to issue a certificate of appealability because
Petitioner failed to denonstrate a substantial violation of any

Constitutional rights.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PHI LI P TRI VI GNG,

Petitioner : ClVIL ACTI ON

LOU S FOLINO, et al.,

Respondent s : NO. 04-0048

ORDER

AND NOW this 14" day of April 2005, after careful and
i ndependent consideration of the petition for a wit of habeas
corpus, the answer thereto, the traverse and after review of the

Report and Recomrendation of Carol Sandra More Wlls, United
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States Magi strate Judge, and the Qbjections thereto, it is hereby

ORDERED t hat :

1. The hjections to the Report and Recommendation are

OVERRULED,

2. The Report and Recommendation i s APPROVED and ADOPTED;

3. The Petition for a wit of habeas corpus is DEN ED

wi t hout a hearing; and

4. A certificate of appealability is not granted.

BY THE COURT:

[/ s/ Norma _Shapiro

Norma L. Shapiro, S.J.

-14-



